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Dear Mr Walton

I refer to your letter of27 December 2006 seeking clarilication ofevidcnce presented
at the Joint Standing Committee on Treaties on 4 September 2006 by
Ms Joanne Blackbum ofthe Attomey General's Department and Federal Agent
Tim Morris ofthe Austraiian Fedcral Policc.

lr ls clear iiom the quesllons pJs€xl thal lhere remalns confiisron regardrng rhe
provision ofpolice to police assistance as opposed to mutual assistance, and the
provision ofinformation or intelligence as opposed to cvidence.

Thc AFP is authorised to providc information to pa.tner agenci€s in combating
transnational crime irt accordance with section 8 and 60A ofthelustalian Federal
Police Act 1979, tbtoigh Ministerial Direction issued pursuant to section l7(2) ofthe
Act, and associated AFP policy.

At an operational level, policc to police relationships are govemed by anangements
such as Memoranda ofUnderstanding (MOU) and intemational conventions such as
as the United Nations Conrentio Against lllicit 'l'rallicking in Narcotic Drugs and
Psychotropic Substa ce 1988.

Australia is a party to thc United Nations Can|ention Against Illicit Trallicking ut
\-ur<tttic Drugs turd Pslchcttropic Subst,nccs /936 in \\hich,\nicle 9 Ciclales lhe
manner in which law enforcement agencies shall cooperate, subject to their respective
domestic, legal and adminishative systems, with one another to suppress the
traf'ficking and possession ofnarcotics. In particular the convention statcs that law
enlbrcement agencies shall coopemte with one another in conducting cnquiries
particularly in relation to identifying the whereabouts and activities ofpersons
suspected ofbeing involved in the possession and traflicking ofnarcotics.
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Funher to this. in Januar) 1006 Justice Finn oflhe Federal Coui delivcred a ruling

regarding rhe pro\ ision ofpolice to police assistance ln this mafter it $ as detemined
rhir the .qFp had acted Ia$ fully and in accordancc with all lcgal obligations \r'hen it

disclosed inlbrmation to the Indonesian authorities $hich ultimately led lo the anest

olthe so called 'Bali 9'.

ln this mattcr. the Coun srongly affirmed the manner rn \rhich lhe AFP la\\full) and

legitimately exchanged information with the lndoncsian Policc. It in|ollcd
cooperation with the Indonesian Police "to support effective action against multi-
jurisdictional crimc Justico Finn's view $'as thet 'thcrc urs a rationai md proper
police plrrpose tirr the making olthe requcsr' and thc AFP membcrs \rere actin! in
rhe periirrmance oflheir functions under lhe AFP Act 1919 .

As pointed out b) Ms Blackbum during the Joint Standing Committee heanng-
mutual assistance is the process through $hich countries provide and obtain fbrmal
govemment to govemment assistance in criminal investigations and prosecutions
Generally a mutual assistance request will be required where a country seeks
assistance which involves the exercise ofcoercive powen, where evidence is requircd
in an admissiblc fbnn for use in a trial or wherc a country seeks assistance for which
it requires a formal rnutual assistance request undet its law.

Death Penafuy

In pror iding policc ti police assistance on matters Nhich might result in the death
penaity, the AfP hns regard to thc AFP Guideirnes. IhcrertedAfP Guideincs arc
publicly available on the AFP'S website. These guidelines clearly rcflect the
Govemment's policy on police to police assistance.

Thc AFP Guidelines statc the AFP may provide assistance, without rcference to the
Attomel'-Gcneral or the Minister for Justice and Customs, until charges are laid for an
offence that attracts the death penalty. After charges have been laid for an offencc
attracting thc death penalty, thc AFP will seek advice from the Attomey-General or
the Ministe. fbr JLlstice and Customs to ensur€ ongoing AFP actions correlate with
Australian Covcmment policy and other infemational obligations

The Minister is provided with a written AFP Ministerial submission (brief) which
outlines the background, full details and relevant considcrations ofthe rcquest to
authorise the continuation ofpolice to policc assistance in post-charge deaih pcnalty
situations. Shouid the Minister rcquire fufiher inlbrmation or cladfication he may
request a fufiher \l rittcn or r erbal brief tiorn the AFP rn or'lcr to make 11 dccision
The considerations th€ Ministsr may take into account vary on a case by case basls.

Since the formulation ofthese guidelines, tho Minister has been asked thJee times to
authorise the continuation ofpolice to police assistance in post-charge death penalty
situations. In th€se situations. the Minister authoriscd the assistance to continue in thi]
f-orm offorensic support, intelligence and Foreign Law Enfbrcement Agcncy liaison.
Assistance was provided to the Indonesian National Police (lNP), the Royal Malaysia
Police (RMP), and the Tonga Police Force (TPF). On all occasions, no guarantee was



sought from these agcncies' govemment that the death penalty would not be sought or

applied in rclation to the investigation.

lntemational law entbrcement operates ol1 a cdlaborative basis to eflectively conhat

transnational crimes including drug trafficking. people smuggling, terrorism and child

sex tourism. The AFP regularl,v undertakes best practice rer iews of all policies'

procedures and practical guides and \rill continue to revi(j\\ its intema] govcmancc

frame\r'ork.

I am satisfi€d that the current legislative and govemance 'urangements thrcugh which

thc AFP conduct thcir business. both on a police to folice basis or vid lnutual

assistance. are adequate.

Yours slncerely

Senator for Western Australia


